The facts here also show that the pit area where the
machine in question would normally have operated was excavated
to a seam depth of some 16 to 18 inches, and the inspector
conceded that the two men he claimed he observed working
"downgrade" were in fact out of the pit area.  The inspector
also conceded that in the event the machine had rolled, it
would have come to rest at the edge of the pit, and absent
any credible showing that a 188,000 machine can jump up and
out of the pit, I cannot conclude that this was reasonably
likely to happen.  Although the inspector indicated that there
was a ramp constructed in the pit to facilitate the machine
moving in and out, his "theory" that the machine could have
rolled up the ramp, out of the pit, and then rolled down
and struck the two men is rejected.  There is absolutely
no credible facts to establish that this was reasonably
likely to occur.

The inspector conceded that when he tested the parking
brake, he did so with the bucket up, and not down as it is
normally left when the operator leaves the machine.  Further,
there is no evidence that the inspector ever observed the
machine parked in the pit, and he confirmed that he never observed
anyone around the machine while parked.  Since the parties
failed to call the two men in question to testify, I have
no basis for determining where they were positioned in
relation to the machine, or where they would normally be
positioned once the loS'der was in operation.  These are critical
facts to any determination as to the likelihood of an accident.

Based on all of the evidence and testimony here presented
it seems clear to me that the inspector made his "S&S" finding
on an assumption that when and if the machine were placed
in service, the operator would park the machine with the
bucket up, in violation of section 77.1607 (p) , and that he
would not follow the normal operational procedures for securing
the machine when it is left unattended.  Given the fact
that the inspector conceded that to his knowledge, end-loader
operators always follow those procedures, and given the fact
that the inspector offered no credible evidence to the contrary,
his assumptions are simply unsupportable.  I am convinced
that the inspector made his "S&S" finding in order to cover
every conceivable set or circumstances which may have triggered
an accident once the machine was placed in service.  Such
a theory of "SSrS" would require an inspector to find, any
violation to be "S&S."

In my view, the only fact presented by the petitioner
to conceivably support an "S&S" finding in this case is
his testimony that the pit foreman admitted that he knew theonceded
